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PROCEDURAL HISTORY:
TIMELINESS, JURISDICTION AND PRESERVATION

A copy of the Appellate Division, First Department's May 31, 2011,

decision and order was served on Petitioner-Appellant's counsel with notice of

entry by United States first class mail on June 10, 201 I . A true and correct copy of

the Appellate Division Order and Notice of Entry is annexed hereto as Exhibit 1.

This motion, which is being served and f,rled within thirty-five (35) days of June

10,201 1, is therefore timely. CPLR 5513(a)-(b) and 2103(bxz).

This Court has jurisdiction over this motion and the appeal pursuant to

CPLR 5601(bxl) because Petitioner-Appellant is seeking leave to appeal as a

matter of right from an order of the Appellate Division which finally determined

the proceeding and directly involved the construction of the Constitution of the

United States. In the alternative, this Court has jurisdiction over the instant motion

and proposed appeal pursuant to 5602(a)(l)(i) because this is a proceeding

originating in the Supreme Court and Petitioner-Appellant is seeking leave to

appeal from an order of the Appellate Division, not appealable as of right, that

finally determined the proceeding. The First Department's May 3I,201 1, decision

and order finally disposes of Petitioner-Appellant's application to annul

Respondents' determination denying her FOIL request, by affirming Supreme

Court's upholding of that determination and its order denying disclosure of the



records at issue to Petitioner-Appellant. A true and correct copy of Supreme

Court, New York County's judgment dated March 11,2010, and entered on March

18, 2010, is annexed hereto as Exhibit 2.

The issues on which leave to appeal is sought were raised by Petitioner-

Appellant both in Supreme Court (R. 24-31) and on her appeal to the First

Department (Harbatkin Br., 18-46; Harbatkin R"p. Br., 3-18), and thus are

preserved for this Court's review.r

MEMORANDUM OF LAW IN
SUPPORT OF MOTION FOR LEAVE TO APPEAL

QUESTIONS PRESENTED

l. The City of New York is the custodian of records concerning widely

condemned investigations conducted during the mid-twentieth century into the

alleged Communist Party affiliations of New York City public school teachers and

others by the New York City Department of Law under the auspices of the New

York City Board of Education. As a precondition to the exercise of the right to

review these historic public records concerning its anti-Communist investigations

I References denoted with the letter "R" refer to the corresponding page(s) of the Record on

Appeal in the Appellate Division, First Department, submitted herewith. The Brief on Appeal
for Petitioner-Appellant Lisa Harbatkin In Support of Public Access to Agency Records Under
FOIL dated December 29,2010, and the Reply Brief on Appeal for Petitioner-Appellant Lisa

Harbatkin [n Further Support of Public Access to Agency Records Under FOIL dated April l,
2011, and submitted to the appellate court below are referred to herein, respectively, by page

number as "(Harbatkin Br., )" and "(Harbatkin Rep. Br., )." The Brief for Respondents

dated March 22,2011, and submittedto the First Department is cited herein by page as "(City
Br., )."



(but not records on any other subject matter), the City of New York's Department

of Records and Information Services requires any party seeking access to certifu

that he/she will not "record, copy, disseminate or publish in any form any names or

other identiffing personal information" obtained from the restricted materials. (R.

317) Petitioner-Appellant refused to sign the form containing this certification

requirement because she would not agree to relinquish her First Amendment rights

as a condition of access. (R. 2l-22) Has the City of New York placed

unconstitutional conditions on the exercise of free speech and research activities,

and do those conditions also violate the First Amendment's content-neutrality

requirement and lack the necessary procedural safeguards?

The Appellate Dtvtsion, First Department did not determine this question,

stating that a ruling on Petitioner-Appellant's constitutional challenge would be

"merely advisory" beceuse Supreme Court had not decided the issue.

2. In response to Petitioner-Appellant's Freedom of Information Law

("F'OIL") request for access to its historic "anti-Communist" series of investigative

files, the City of New York's Department of Records and Information Services

partially disclosed some records, but withheld others and redacted the names of so-

called confidential informants who reported on public school teachers during the

anti-Communist investigations, the names of the targets of those investigations, the

names of the public schools where the investigations were conducted nearly a half-



century ago, and even the names of the neighborhoods in which those schools were

located, all on the ostensible grounds of protecting the identity of informants and

others swept up in the investigations. Did the City's denials of public access to the

records in unredacted format adequately establish that disclosure would cause an

unwarranted invasion of personal privacy under FOIL?

The Appellate Division, First Department answered thís questíon ín the

ffirmatìve.

3. At the time teachers and informants were interrogated, the City

promised them confidentiality - thereby establishing a cloak of secrecy intended

more to leverage compliance and shield the Board of Education's own conduct

from public scrutiny than to protect those who were targeted by its ideological

cleansing activities. Does the City's agreement not to reveal in perpetuity the

names or other identifuing information relative to "teachers and other school

personnel investigated and/or questioned by the Board and its lawyers" (R. 196)

because they were suspected of political disloyalty contravene FOIL's presumption

of open access to official government records by subordinating the City's

disclosure obligations to the terms of a private confidentiality agreement?

The Appellate Division, First Department did not determine this question.



INTRODUCTION AND BACKGROUND

Petitioner-Appellant Lisa Harbatkin ("Ms. Harbatkin") respectfully submits

this motion and accompanying memorandum of law in support of her appeal from

the decision and order of the Appellate Division, First Department, dated and

entered on May 31,2011 (the "Decision," attached as Exhibit 1). The Decision

affirmed Supreme Court's denial of Ms. Harbatkin's Petition, brought pursuant to

New York's Freedom of Information Law ("FOIL"), Article 6 of the N.Y. Public

Officers Law, $$ 84-90 et seq., for unrestricted public disclosure of the historic

"anti-Communist" case files maintained by Respondent the City of New York's

Department of Records and Information Services (the "City"). The Decision

refused to rule on Ms. Harbatkin's constitutional challenge to the City's imposition

- without any procedural safeguards - of content-based restrictions on her use of

the anti-Communist case files in her research and writing, in violation of her rights

of free speech protected under the First Amendment to the United States

Constitution. As discussed more fully herein, this Court should grant this motion

in order to review these novel issues of significant public importance.

Ms. Harbatkin is a native New Yorker who has been actively engaged in

scholarty research and writing related to the New York City Board of Education's

notorious anti-Communist investigations which peaked in their intensity during the

1950's, known as the McCarthy Era and so-named for the anti-Communist



practices of Sen. Joseph McCarthy. Her work includes, inter alia, research and

writing pertinent to how the Board of Education's anti-Communist campaign

affected New York City public school teachers who were subjected to - and, in

many instances, victimized by - these political loyalty investigations, and the

lingering effect of the investigations on public and educational policy. (R. 14-15,

28r-284)

In response to Ms. Harbatkin's FOIL requests, the City refused to disclose

the names of individuals contained in the anti-Communist case files - compiled

from the 1930s through the 1960s, when the Board of Education was conducting

investigations into the political beliefs and associations of "approximately 1,100"

(R. 16, 198) public school teachers - purportedly to protect their privacy. The

First Department's cursory upholding of the City's denials of access to these

records should be reversed by this Court, and the City should be directed to

disclose the requested information. Disclosure will provide the general public with

an opportunity to assess the circumstances culminating in the Board of Education's

anti-Communist investigations of the mid-twentieth century, including the City's

use of informants (both voluntary and involuntary) within the public school system

to identifo potential targets of those investigations. The public has the right to

know this information consistent with FOIL's commitment to open government

and public accountability on a matter that directly implicates an issue of significant



historic concern to New York's citizens. Putting aside that these materials are

historically dated, the transparently pretextual nature of the City's privacy claim,

which the Appellate Division rubber-stamped, is revealed by its willingness to

supply the names of any and all teachers who were investigated to Ms. Harbatkin

- 
provided, however, that she agrees not to publish them "in any form." (R. 317)

The Appellate Division erred because its conclusory pronouncement - the

Decision is devoid of analysis or explanation - that disclosure of the requested

records would result in an unwarranted invasion of personal privacy failed to

justify nondisclosure under FOIL in this instance.

The City's legal obstructionism did not stop with the mere denial of public

access. Pursuant to a regulationz it enacted for the sole purpose of controlling

public access to the anti-Communist case files, the City required Ms. Harbatkin -
and all other citizens seeking access to the withheld records - to agree, in advance

and as a condition of obtaining full disclosure, not to "record, copy, disseminate or

publish in any form any names or other identifuing information" concerning the

school teachers who were interrogated by the Board of Education. (R. 317) There

is no greater offense to the First Amendment and no greater harm to our

2 Section 3-02 ("Municipal Archives Guidelines for Archival Use of Board of Education 'Anti-
Communist'Case Files"), Chapter 2, Title 49 of the Rules of the City of New York ("Rule 3-

02") and implementing Form MA-101D ("Form D"). (R. 68-69, 70) Subsequent to Ms.

Harbatkin's initiation of the Article 78 proceeding in Supreme Court, the City apparently

modified Form D by withdrawing its pre-publication approval and indemnification requirements.

(R.317)

10



constitutional order than a government that can prevent the publication of

information with which it disagrees or of which it disapproves, which is exactly

what the Decision has allowed here. By effectively aff,rrming the validity and

enforceability of Rule 3-02 and its implementing Form D, the First Department has

allowed the City to require all individuals, as a condition of unrestricted access to

the Board of Education's historic anti-Communist files, to certiff that they will not

disseminate or publish any names or personally identifiable material contained in

those files. (R. 70,317) This sweeping regulation, which holds those who would

have unredacted access to the archives hostage to the conditions on publication

imposed by the City, is not only a substantial and continuing impediment to Ms.

Harbatkin's ongoing research (R. 281-285), but a form of censorship that is

anathema to the marketplace of ideas. It strikes at the very core of the First

Amendment. "If there is any fixed star in our constitutional constellation, it is that

no official, high or petty, can prescribe what shall be orthodox in politics,

nationalism, religion, or other matters of opinion . . ." West Virginia State Bd of

Educ. v. Barnette,3l9 U.5.624,642 (1943).

In the end, there is surely something disturbing, and more than a little ironic,

about the events that have brought Ms. Harbatkin to this Court: the City seeks,

several decades after the fact, to prohibit Ms. Harbatkin from "naming names" in

writing about this period in history. In a certain sense, this is the opposite of the

il



practices reflected in the case files, when the Board of Education wielded its power

and authority to compel the systematic identification of public school teachers

suspected of ideological infidelity. In this day and age, there is no reason for

continuing to keep this information behind the government's closed doors, where

the political interrogations memorialized in the records at issue were first

conducted more than half a century ago.

There can be no doubt that the City's anti-Communist archives reflect a

tragic, but important, chapter in not just the City's but the nation's history.

Moreover, the City of New York is hardly the first governmental entity to seek to

suppress embarrassing information about historic practices that were coercive or

threatening to the citizens it was entrusted with governing. Yet if the lower courts

are correct, Ms. Harbatkin and other researchers may be deprived of complete

access to and prohibited from publishing information contained in what are

unquestionably historically valuable and authentic documents. The chilling effect

on Ms. Harbatkin's First Amendment activities could hardly be more severe. It is

not too much to say that, ostensibly to protect the privacy of those citizens

subjected to the ideological purges under[aken by its Board of Education several

decades ago, the City has replicated the system of censorship characteristic of the

repressive Communist regimes that it was seeking to combat during the McCarthy

t2



period. If the lessons of the law and history have taught us anything, it is that the

First Amendment does not tolerate such conduct.

RBASONS FOR GRANTING LEAVE

Leave to appeal is warranted as a matter of right pursuant to CPLR

5601(bXl) to permit this Court to decide whether the City's express conditioning

of unredacted access to the "anti-Communist" series of case files on a

relinquishment of the right to publish "any names" they contain violates the First

Amendment. (R. 317) This purely constitutional issue has not previously been

considered by this Court any court in New York State, to our knowledge.

Contrary to the First Department's statement, consideration of this issue would not

entail an "advisory" opinion because the City's regulation remains in full force and

effect and continues to infringe Ms. Harbatkin's (and other citizens') First

Amendment rights. A justiciable controversy is therefore present for adjudication

by this Court.

In the alternative, the Court should grant leave pursuant to CPLR

5602(a)(1)(i) to decide whether the names of teachers and informants may be

withheld from the "anti-Communist" case files because disclosure would constitute

an unwaffanted invasion of personal privacy under FOIL. In Matter of New York

Tímes Co. v. Cíty of New York Fire Dep '/, 4 N.Y.3d 477, 484 (2005), this Court

recognized, for the first time, that a privacy interest may exist "in the feelings and

l3



experiences of people no longer living." Ms. Harbatkin acknowledges, in

accordance with that decision, that a descendible right of privacy may, in

exceptional circumstances, exist under FOIL. However, this Court's solicitude for

that interest in that case was attributable to the deeply personal nature of the 911

calls of those trapped in the inferno that was the World Trade Center towers on

September ll, 2001. The historical records here are intrinsically different from

those at issue in Matter of New York Tímes, and any privacy interest is no longer of

comparable strength. The First Department's holding significantly expands the

descendible right of privacy recently established in Matter of New York Times, and

is not supported by the interests implicated on the instant appeal. We respectfully

submit that the Appellate Division's misapplication of FOIL's personal privacy

exemption in this context presents an issue of public importance not only to

citizens of New York State but throughout the nation.

Finally, this Court should not allow promises of confidentiality made by the

Board of Education to those it was interrogating to prohibit disclosure under FOIL.

Although the First Department did not address this issue, if a government agency

were permitted to bargain away the public's rights of access to its records by the

simple expedient of promising confidentiality, FOIL would be rendered a dead

letter. This, too, is an issue of surpassing public importance that goes directly to

t4



FOIL's objective of promoting governmental accountability through transparency.

N.Y. Pub. Off. Law $ 84 (McKinney 2008).

POINT I

THE FTRST DEPARTMENT'S DECISION AND ORDER IS
APPEALABLE AS OF RIGHT BECAUSE IT EFFECTIVELY UPHELD A
VIOLATION OF PETITIONER-APPELLANT'S FIRST AMENDMENT

RIGHTS

A. Ms. Harbatkin's Constitutional Claim Presents a Justiciable
Controversy.

The city's Rule 3-02 (R.68-69) and its accompanying Form D (R.317)

impose direct publication restrictions on anyone accessing the City's "anti-

Communist" files. While members of the public may view the records in

unredacted form, they are prohibited from recording, copying, disseminating or

publishing in any form any names or identiffing personal information contained in

the records. (R. 317) The publication restrictions imposed by Rule 3-02 arñ Form

D are unconstitutional because they are clearly a content-based governmental

restriction on publicatíon. (See Harbatkin Bt., 42-46)

Both courts below utterly failed to address Ms. Harbatkin's constitutional

challenge to the City's Rule and practices. The Appellate Division deemed her

constitutional claim "merely advisory" solely because Supreme Court did not rule

on it (citing New York Pub. Int. Research Group, Inc. v. Carey,42 N.Y.2d527,

529-30 (1977)). With all due respect, this is clearly erroneous'. because the First
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Department held that disclosure of names could be withheld under FOIL, it was

then requíred to determine whether, consistent with the First Amendment, the City

could condition disclosure on an agreement not to publish those nu-"r.' Here,

unlike the legislation at issue in Carey, which had not gone into effect and may

never have gone into effect unless approved by voters in a referendum, 42 N.Y.2d

at 528, Rule 3-02 was officially adopted by the City in February of 2008 and took

effect on March 26,2008. (R. 20, 68-69) Further, Ms. Harbatkin refused to sign

Form D in capitulation to the City's demand that she forfeit the right to publish

any narnes contained in the "anti-Communist" case f,rles. (R. 295-296) A

justiciable controversy is therefore present, the resolution of which will have an

"immediate practical effect" on her constitutional rights. Carey,4z N.Y.2d at 530.

"The need for judicial intervention is obvious when, because of the actions of one

of the parties, a dispute arises as to whether there has been a breach of dufy or

violation of the law." Id. This is not a situation where the enforcement of Rule 3-

0Z and Form D "is beyond the conffol of the parties and may never occur." Id. at

531 (citation omiued). To the contrary, Rule 3-02's requirements are within the

City's control and have in fact been imposed on Ms. Harbatkin. A "genuine legal

3 The converse is also true: if the Appellate Division had determined (as it should have) that a

descendible privacy interest did not outweigh the public's discloswe rights under FOIL, it would

have had no need to reach the constitutional question raised by Ms. Harbatkin. Fossella v-

Dinkins,66 N.Y.2d 162,167 (1985) ("In our view the statutes and policies of this State are alone

sufficient to sustain the decisions reached below. There is no need to reach the Federal

constitutional questions or the other issues raised in this proceeding.").

r6



dispute" therefore exists requiring a judicial determination of "the legal rights and

obligations of the parties" relative to the "coercive measures" adopted by the City.

Carey, 42 N.Y.2d at 530. The First Department impermissibly ducked Ms.

Harbatkin's First Amendment claim.

B. Bv Requirins That Ms. Harbatkin Not Publish "Any Names or Other
Identifying Personal lnformation." the CiW lmposed Unconstitutional
Conditions on Her First Amendment Rights.

The U.S. Supreme Court has repeatedly ruled that, "fu]nder the well-settled

doctrine of 'unconstitutional conditions,' the government may not require a person

to give up a constitutional right . in exchange for a discretionary benef,rt

conferred by the government." Dolan v. City of Tigard, 5I2 U.S. 374, 385 (1994).

See also Kathleen M. Sullivan, Unconstitutional Conditions, 102 Hnnv. L. R¡,v.

1413,1415 (1989) ("government may not grant a benefit on the condition that the

benefìciary surrender a constitutional right, even if the government may withhold

that benefit altogether" in the first instance). In the leading case of Perry v.

Sindermann, 408 U.S. 593 (1972), the Supreme Court held that a state college

could not refuse to renew a non-tenured professor's contract because of his public

criticism of the college administration's policies. Id. at 594-95. The Perry court

flatly rejected the government's argument that its actions were permissible because

the professor had no right to a government benef,rt:

For at least a quarter-century, this Court has made

clear that even though a person has no "right" to a

tl



valuable governmental benefit and even though the
government may deny him the benefit for any number of
reasons, there are some reasons upon which the
government may not rely. It may not deny a beneJit to a
person on ø bøsis that infringes his constitutionally
protected interests - especiølly, his interest in freedom
of speech. For if the government could deny a benefit
to ø person because of his constitutionølly protected
speech or øssociations, his exercise of those freedoms
would in effect be penalized and inhibited. This would
allow the government to "produoe a result which [it]
could not command directly."

Id. at 597 (emphasis supplied) (citation omitted).

Here, the City could hardly be clearer that in order for Ms. Harbatkin to be

granted unrestricted access to z uniquely valuable repository of historical

information, she cannot publish the names of the individuals targeted in the Board

of Education's attempts at ideological cleansing, or of those who informed on

them. The City has therefore placed an unconstitutional condition on Ms.

Harbatkin's protected expressive activities: she must either give up her First

Amendment rights or give up full access to the anti-Communist files. This is

constitutionally impermissible, even assuming ørguendo contrary to Ms.

Harbatkin's position and the requirements of FOIL - that the City properly

withheld the names of teachers and informants in the first instance. "[A]lthough

the government is under no obligation to provide various kinds of benehts, it may

not deny them if the reason for the denial would require a choice between

exercising First Amendment rights and obtaining the benefit." Brooklyn Inst. of
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Art and Serv. v. City of New York, 64 F.Supp.2d 184, 199 (E.D.N.Y. 1999)

(citations omitted) (held, withholding of public funds to art museum because

Mayor of City of New York objected to exhibit as offensive violated First

Amendment). The result is the very "penaliz[ation] and inhibit[ion]" of

Petitioner's freedom of speech rejected as inimical to the First Amendment in

Perry,408 U.S. at 597.

If the City is not enjoined from conditioning Ms. Harbatkin's access to the

historic anti-Communist case files on her refraining from the exercise of her First

Amendment rights, her scholarly research and writing will continue to be directly

and inalterably impaired.o (R. 2Sl-285) "Such interference with constitutional

rights is impermissible." Perry,408 U.S. at 597. The result - not only unfortunate

but unconstitutional - will adversely impact public discourse because of the City's

o Because they are based on the content of speech, the publication restrictions imposed by Rule
3-02 and Form D are presumptively invalid and can be upheld only if (l) necessary to advance a
compelling goverrlmental interest, (2) precisely tailored to serve that interest, and (3) the least
restrictive means available for protecting that interest. Ashcroft v. Am. Civil Liberties Union,542
U.S. 656, 665-66 (200$; see also Mastrovincenzo v. City of New York, 435 F.3d 78, 98 n.l5 (2d
Cir. 2006). They are therefore subject to the "most exacting scrutiny" under the First
Amendment. llidmar v. Vincent,454 U.S. 263,276 (1981); see also Police Dep't of the City of
Chicago v. Mosley,408 U.S. 92,95-6 (1972) ("government has no power to restrict expression
because of its message, its ideas, its subject matter, or its content"). The constitutional
infirmities of Form D are compounded by the City's failure to establish procedures which
provide for a prompt initial determination of an applicant's publication rights along with an
expedited final judicial decision with respect to those rights. Freedman v- Maryland, 3S0 U.S.
51, 58 (1965) (striking down, for lack of procedural safeguards, motion picture censorship statute
which required exhibitors to submit films to administrative board prior to showing); Teitel Film
Corp. v. Cusack,390 U.S. 139, l4l (1968) (delay of 50 to 57 days violated constitutional due
process); Southeastern Promotions, Ltd. v. Conrad,420 U.S. 546,559 (1975) (municipal board's
denial of permission to perform rock musical "Hair" in municipal auditorium "was not
implemented by the board under a system with appropriate and necessary procedural
safeguards."); Lovell v. City of Grffin,303 U.S. 444,451(1938).
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perïnanent embargo on information from the historical record, to the detriment of

an informed public.

POINT II

IN THE ALTERNATIVE, THIS MOTION SHOULD
BE GRANTED BECAUSE THE FOIL ISSUES PRESENTED

ARE NOVEL AND OF SIGNIFICANT PUBLIC IMPORTANCE

A. The First Department's Decision That Unredacted Public Disclosure of
the Anti-Communist Case Files Would Cause an Unwarranted Invasion
of Personal Privacv Under FOIL Impermissiblv Extended This Court's
IJoldins\n Matter of New York Times.

In Matter of New York TÌmes Co. v. City of New York Fire Dep't, supra,

-^--^^^-+.ã+i=,--^ -.--..,J +!-^ f^=---lI:^^ ^f ^^-+^',^ ",L^ --o*ioLoã i- tho
pItrss LçPrçJçIrLaLlvç5 i1.lltt LtIç L4rIrlrlç5 \rl vçr.Lêrlr Pvrò\rrr.) vvrrv ywltrrrvu rrr u¡rv

terrorist attacks of September I 1, 2001, sought public disclosure of portions of

the tapes and transcripts of calls made on that date to the New York City Fire

Department's 911 emergency service, as well as oral histories, which consisted of

interviews with firefìghters in the days following the attacks. The Fire Department

denied public access to the records citing, inter alia, FOIL's personal privacy

exemption. 4 N.Y.3d at 484. The privacy interest at issue in Matter of New York

Tímes belonged to the "surviving relatives:"

Almost everyone, surely, wants to keep from
public view some aspects not only of his or her own life,
but of the lives of loved ones who have died. It is normal
to be appalled if intimate moments in the life of one's

deceased child, wife, husband or other close relative
become publicly known, and an object of idle curiosity or
a source of titillation. The desire to preserve the dignity



of human existence even when life has passed is the sort
of interest to which legal protection is given under the
name of privacy. We thus hold that surviving relatives
have an interest protected by FOIL in keeping private the
affairs of the dead.

Id. af 484-5.

Although it correctly determined that the privacy claim asserted by the City

did not fall within an enumerated FOIL exemption, the First Department, relying

on Matter of New York Times, nevertheless concluded that "the privacy interests of

the surviving subjects and their relatives . . . outweigh petitioner's interest in being

able to publish the names of teachers contained in the records at issue)' - 14¡i1þsu¡

providing any explanation for why those privacy interests retain viability more than

half a century after-the-fact or how they would be compromised by present day

disclosure. By simply announcing the above conclusion, the First Department

ignored this Court's admonition that "[t]he recognition that surviving relatives

have a legally protected privacy interest . . . is only the beginning of the inquiry.

[The courts] must decide whether disclosure . . . would injure that interest, or [a]

comparable interest . . . and whether the injury to privacy would be 'unwarranted'

within the meaning of FOIL's privacy exception."5 Matter of New York Times, 4

N.Y.3d at 485. For example, this Court determined that the privacy interests in the

s The balancing analysis required by the Matter of New York Times decision is contextual and

fact-specific, and depends principally on an evaluation of the content of the records at issue to
determine whether a privacy interest on the part of a surviving family member is suff,rcient to
overcome the public's presumptive right of access under FOIL.
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911 calls made on September 11,2001, were particularly compelling because of

the uniquely tragic circumstances in which the calls were made:

The privacy interests in this case are compelling.
The 911 calls at issue undoubtedly contain, in many
eases, the words of people confronted, without waming,
with the prospect of imminent death. Those words are

likely to include expressions of the terror and agony the
callers felt and of their deepest feelings about what their
lives and their families meant to them. The grieving
family of such a caller - or the caller, if he or she

survived - might reasonably be deeply offended at the
idea that these words could be heard on television or read

in the New York Times.

Id. There is no support for the First Department's bald conclusion that unredacted

disclosure of the anti-Communist case fTles sought by Ms. Harbatkin here would

impinge upon any similarly "compelling" privacy interests of the deceased,6 or of

their surviving relatives.

Given that a specif,rc FOIL exemption does not provide a basis for

nondisclosure in this case, the general default balancing-oÊinterests analysis

adopted by this Court in Matter of New York Times governs the issue. See 4

N.Y.3d at 485 (stating that because none of the six privacy exemptions in

6 The City acknowledges that the individuals are named in files that pertain to the Board of
Education's anti-Communist investigations "from the 1930s through the 1960s." (R. 68) This
information is therefore unquestionably historical in nature and, presumably, virtually all of the

teachers who are the subject of the files are now deceased, as is the case with Ms. Harbatkin's
own parents. (R. 40, 280) While not dispositive, the "age of information sought to be redacted"

is unquestionably relevant to the propriety of the privacy exemption asserted by the City. Matter
of Bellamy v. New York City Police Dep't,59 A.D.3d 353, 355 (lst Dep't 2009).
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$ 89(2Xb) of FOIL were applicable, the court had to decide "whether any invasion

of privacy here is 'unwarranted' by balancing the privacy interests at stake against

the public interest in disclosure of the information."). Based on the "extraordinary

facts in thfat] case," id. at 484, a privacy interest was recognized on behalf of the

surviving relatives of those who, confronted with their imminent demise, placed

emergency 911 calls.

Unlike the compelling and particularized privacy interest that informed the

sui generis holding in Matter of New York Times, the core of the City's privacy

argument below was that the teachers who were interrogated and their surviving

relatives would be "distressed" by belated public disclosure of their association

with the Communist Party, particularly if they may not have been truthful with

family members about their involvement. (City Br.,33-34) Simply put, the City

purports to be concerned at this late stage about protecting the subjects of the anti-

Communist files and their relatives from the embarrassment that it perceives would

follow from disclosure of their names. This claim is wholly speculative. It stands

in stark contrast to the demonstrable personal anguish and trauma "those who

suffered the loss of loved ones" on September 11,2001, would experience from

public disclosure and likely repetition in the media of the "dramatic, highly

personal utterances" of those who perished. New York Times, 4 N.Y.3d at 492

(Rosenblaft,J., dissenting in part). Tellingly, the City's conjectural privacy claim
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is not in any way supported by the interrogation transcripts it submitted in the

record below - every one of which confirms that the teachers in question had

affiliated with the Communist Party for, at worst, understandable personal and, at

best, admirable - even laudatory - reasons: as a matter of intellectual attraction

because it was "humanitarian" to do so; to assist in fighting poverty in California;

to rescue a failing marriage; to oppose Hitler and the rise of Fascism in the world;

and to improve learning conditions in New York City's public schools. (R. 264-

267) In short, it is just as likely that unredacted disclosure of the records will allow

relatives, researchers, historians and citizens alike to "admire their courage, and to

be justly enraged" by the Board of Education's ideological inquisition that purged

many experienced, dedicated and competent teachers from employment in the

City's public school system. New York Times, N.Y.3d at 486. "Precisely because

of the importance" of the abusive practices that took place under the banner of

patriotism during the McC arfhy period - leading, in effect, to the loss of a

generation of public school teachers - "Americans deserve to have as full an

account of that event as can be responsibly furnished." Id. at 492 (Rosenblatt, J.,

dissenting in part). Public access to the complete historical record will help to

"expose government abuses fand] evaluate governmental activities." Matter of

New York State Uníted Teachers v. Brighter Choice Charter School, 15 N.Y.3d

560, 56s (2olo).
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As the record demonstrates, no such unique privacy interest comparable to

that in New York Times can be found in the instant case. Even assuming, as the

City contended below, that Communist Party membership more than half a century

ago showed a lack of judgment and/or naïveté - a claim which is much easier to

make with the benefit of several decades of hindsight, the end of the Cold War and

the disintegration of the former Eastem Bloc - it does not rise to a level sufficient

to block unredacted disclosure of these historically valuable recordsT. In the frnal

analysis, disclosure without redactions would not be objectionable to a reasonable

person of ordinary sensibilities in the manner contemplated by this Court in Matter

of New York Times. (R. 260)

Ms. Harbatkin's motion for leave should be granted to permit review and

clarification of the First Department's unwarranted expansion of the descendible

privacy interest recognized in New York Tímes, a novel and important issue

requiring guidance from this Court.

7 The public interest in full disclosure of the historically valuable information at issue in the

instant case is considerable, whereas any privacy interest is severely attenuated by the age of the

information (which the City compiled from the 1930s through the 1960s) and, more importantly,
by the fact that there is nothing inherently stigmatizing about being identified as the victim of a
govemment investigation which the judgment of history has condemned as an ideological witch
hunt entailing the systematic abuse of civil rights and liberties. To the contrary, the stigma falls
on the govemment which conducted the unlawful investigations into the political beliefs of its
citizens. (Harbatkin Br.,27-32; Harbatkin Rep. Br., 7-9)
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B. The City's Disclosure Oblisations Under FOIL Cannot Be Abrosated
By or Subordinated Tq the Terms of a Private Confidentialify
Agreement.

We have been unable to find a single case in which a New York State court

has held that a government agency's obligations to disclose otherwise non-exempt

records under FOIL may be subordinated to the terms of a private confidentiality

agreement, an issue of clear public importance. The reason for this complete

absence of authority is clear: the Legislature established FOIL as controlling on

questions of public access to government records, and the City's disclosure

obligations under the statute cannot be overridden by on-the-spot conf,rdentiality

agreements the purpose of which was to keep private that which should now be

public.

This fundamental point was reaffirmed earlier this year rn Mulgrew v. Board

of Education of the City of New York,31 Misc.3 d 296 (Sup. Ct., N.Y. Cnty. 201 1)

(Kern, J.). In Mulgrew, various news organizations submitted FOIL requests to the

New York State Department of Education ("DOE") for disclosure of Teacher Data

Reports ("TDRs"), including teachers' names, compiled in connection with a DOE

pilot program "in which a student's predicted improvement on state tests is

compared with the student's actual improvement." Id. af 298. Through that

process of comparison, an individual teacher's "value added" was determined by

"attribut[ing] the gain or loss in test scores to the child's teacher while controlling
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for other factors that influence student achievement . . . ." Id. The Mulgrew court

summarily rejected the argument by the United Federation of Teachers that DOE's

"assuring teachers of their confidentiality and directing principals not to share the

results with anyone other than the subject teacher" prohibited the disclosure of

individual teachers' names contained in the TDRs: " 'as a matter of public policy,

the Board of Education cannot bargain away the public's right to access to public

records."' Id. at 303 (citing LaRocca v. Bd. of Educ. of Jericho Union Free Sch.

Dist.,220 A.D.2d424,427 (2d Dep't 1995)).

The same principle is dispositive herc - i.e., a government agency's

promise of conf,rdentiality is unenforceable as a matter of law to block disclosure

of non-exempt records under FOIL.8 See Matter of LaRocca v. Bd. of Educ. of

Jericho (Jnion Free Sch. Dist., supra (held, settlement agreement denying public

access to its terms "is unenforceable as against the public interest"); S-P Drug Co.

v. Smith,96 Misc.2d 305,311 (Sup.Ct., N.Y. Cnty. 1978) (held, state agency's

disclosure obligations under FOIL cannot be preempted by the terms of a contract

with a private party, an arîangement which would negate the public access and

accountability contemplated by the statute); Geneva Printing Co. v. Vill. of Lyons,

8 In Mulgrew, the DOE decided "to release the TDRs in a form that discloses teachers' rìames"

notwithstanding its "assurances that the TDRs would remain confidential ." 3l Misc.3d at

298,303. DOE's willingness to abandon its promise of conf,rdentiality there stands in striking

contrast to its argument in both courts below in this case that the Board of Education's inherently

coercive promises of confidentiality are sufficient to prohibit disclosure of the names of teachers

who were interrogated because of their suspected political beliefs. The City cannot have it both

ways.



slip op. at 9-10, (Sup. Ct., Wayne Cnty., Mar. 25, 1981) ("[Tlhe agreement to

conceal the terms of their settlement is contrary to the FOIL unless there is a

specific exemption from disclosure. Without one, the agreement is invalid insofar

as restricting the right of the public to access.").

Similarly, to sustain a claim that the City's self*serving promises of

confidentiality - made behind closed doors, under clearly coercive circumstances,

several decades ago - trump disclosure in the present context would defeat FOIL's

purpose of maximizing access to government records to promote "public

accountability." ,See N.Y. Pub. Off. Law $ 84 (McKinney 2008). That purpose

would amount to nothing more than empty rhetoric if the City remains the arbiter

of whether the names of the public school teachers it investigated are subject to

disclosure.

Leave should be granted so this Court may confirm that an agency's

disclosure obligations under FOIL may not be displaced or preempted by a private

confidentiality agreement. This is an issue of signifîcant public interest because, if

permitted, it would negate the very purpose of FOIL.

CONCLUSION

Based on the foregoing reasons, Petitioner-Appellant Lisa Harbatkin's

motion for leave to appeal to the Court of Appeals should be granted as a matter of

right pursuant to CPLR 5601(bXl) because of the constitutional issues involved or,
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in the alternative, in the exercise of this Court's discretion pursuant to CPLR

5602(a)(1)(i) because of the novel and public importance of the issues presented

under this State's Freedom of Information Law.
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AI

SUPREME COURT OF'THE STATE OF l\tE\ry YORK - NEW YORK COUNTY

PRESENT: HON. MARYLIN G. DIAMOND
f,usllce

PART 4E

Matter of tbe Applicction of LISA HARBATKIN,

Petitioner.

For a Judgrnent Pursuant to Artiole 7E of thc New York
Civil Practicc Law & Rules, 

¿$, rNDÞ( NO. 104933/09

Mor¡ori ssa. xo. 001

MOÎ¡ONC^Lrl{O.

agains: 
;3ô¿NEW YORK C¡TY DEPARTMENT OF RECO

INFORMATION SERVICES etal., S(rr^-û¡,. ' A ¿0b

Upon the foregoing papclt, it is ordered thct: The petitioner Lisa Harbatkin brings this procccding for

a judgmcnt pursuant to CPLR article 7E and Public Officers Law $$ 8+90 (FOII) (1) compclling the

respondent.defendant New York City Departncnt of Rccords and Inform¿tion Seryiccs and its agcnts

(collectivety, the City) to grant public a.cç€ss to the New York City Departnent of Education's anti-

Communist records, and (2) declaring thatthcCity's impositionofr¡nlawfr¡l conditions on Harbatkrn's ue
'ofthose 

rccords constitutes a denial ofhcr constitutional rights.
Harbatkín, a scholar, iq seeking unfettercd acccss to historical materials maintained by the City of

Naw York's Department ofRecords conbisting ofintcmål memoranda, witncss ctstemcnts, atrd transcrtpts
of approximately I ,I 00 intsreiews conccrning an investigæion ofCommunist inñltration ofthe Ncw Yøk
City Schools f¡om thc 1930's through the 1960's. Harbatkin's parenß were arnong thc targets of the

investigution. Initíatly, in a letter dated Dccembcr 9, 2008, the FOIL Appeal Officcr grantcd r¡nrcdactcd

ascess, provided tl¡at Harbatkin agreÆd not to publish names, obtain the City's permission to ue direct
quotca, and indemniff the Cíty with respect to any claim arisfng from unauthorized publication. Harbatkin

tbe¡ com¡nenccd this proceeding. Subsequcntþ in a lstter datcd June 15, 2008, the Cþ, eliminating the

rcquirements concerning quotation and indc¡nnifisatíon, offercd to allow acccss to the u¡uedactcd fileu
subject only to an egreement not to publish the na¡nes of individuals. identified in the rccords.

In opposition to the petition, the City ugues thatunderPublíc Ofñcers Law $$ 87 (zXb) and 89(2),

disclosu¡e of the names ofthe Commw¡ists identified in the files \¡/ould constitute an unwan-¿nted i¡vasion
of the personal privacy of such individuals. lt claims that when asked at thcir intcrviews about Party

marnbership, the individuals e:çpressed conçem about both their own privacy and that of tlreir family
mcmbçrs and that, as a result, in every case, the individuals providing the information were promised

confidentiality. The City suggcsts that to the extent the individuals idcntifïed in the case filcs have

contibuted to Harbatkin's rcsearch, they are Êeo to supply Harbatkin with thc rcquisite permission ûo have

their own casc files madc available to Harbatkin.

Di¡cussion
Judicíal review of tbe dctermination of a body or ofücer is limited to whether the determination

. was made "in violatiou of lawful procedure, was affected by an enor of law or.was arbitrary and caprícious
. or an abuse of discretion" (CPLR 7803 [3D. Thus, a court may nol zubstitr¡te its judgrnent for that of an

Cross-Motion: [] Yes fX I
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adminisuative agencywhenthcre is a rational basis forthe agency's dctermination(Møter ofNehorøyoff

v lulílls,9s NYzd 671 t200ll). Moreover. it is well settled thU the interpretation given a statute by thc

agency charged rvith its enforcement will be respected by the courts if not inational or urueasonable

(Mailer of Raritan Det. Corp, v,Silyø, 9l NYzd gStlgg7filutatter of .Flneway Supermarlæts, Ittc.vState

Ltquor Auhorlty,4S NY2d 464 fl9791).
The policy underlying FOIL is "to insurc the mu<imum public access to govemmcnt records"

(Matter ofscott, Sardano & Pomeraruv Records Access fficer of City of flrøctae, 65 NYzd 294' 296-

297 tt9E5l). The burden of proofrests on the egency thst claims exenption from disclosure (Møtter ol
Ifiestchester Rockland Newspapers, Inc. v Kimball, 50 NY2d 575 [l 980]). In order to ensurç t]rat the

public has ma,ximum acc€ss to govemment documenls, the "exemptions tre to be narmwly construe.d, with

the burden resting on the agcncy to dernonsEate fhat thc requested material indeed qualifies for cxemption"

(Mattq of Hantg v State of New YorÈ Dept, of Motor Vehlclet, Tg NYZd 106, 109 U9921). That the

documon6 rnay have been fimished in confidentiality docs not necessarily render tbem bcyond the æope

of FOIL disolosrue (Møtter of Wøshtngton losl Co. v Nøra Yorkstate Ins. Dept.,6l NY?d 557 [l98al;
Matîer oÍCtty of Newarkv Law D¿pqrtmeni of0ity o{New York ,305 ADZd 28 [lo Dept 20031; Maner

of New York I News v Oflìce of Prestdent of Borough otstaten Island,23l ADzd 524 Í2d Dept 19961;

Mailer of Bello State of New York Dept, of Løw,208 Afrzd 832 [2d Dept 1994J). However, thc privacy

exemption authorizes each agency to deny acce.ss to records or portions of such recotds that, if discloscd,

would constitute a¡ "unwanarted lnvasion of pcruonal privacy" (Publio Offrcen Iaw $ E7 t2l [b]). The

ststute defines an "unl{arranted invasion of personal privacy" as, imfer øIiø, the disclosure of lsfotmation

of a pcrsonal nan¡re rpported in confidence to sn agency and not rclevant to the ordinary work of such

agcncy (Public Ofücers taw $ E9 tZl tUl [v]),
Initially, the court notes that a FOIL rcquest by another histo¡ian sceking esseñially the same

inform¿tion f¡o¡n tl¡e Boa¡d of Educat¡on a$ sougbt bercin was dcnied by the SUprcmc Cot¡¡t,New York

County in lgS0,wtrichfound,inter ølía, thattheur¡wa¡¡anted invasion ofpersonal privacyexemptionwas

appticable..gøeClrlnov. Bd of&duc. oftlæCttyofNew forÉ,NYLJ,July 10,1980,(ShirlcyFingøtrood,

J.). kr this respect, the petitioner herain does nst seriously dispute that the information at issuE herein was

ofa personal naturc given with a¡r undersþnding of confrdcntiality. Nor has thc petitioner shown that the

information was relevant to the Deparbnent of Etlucatiou's ordlnary work of teaching studerite.

lnMatter of Bellamyv New York Ctty Pollce Dqartmenf (59 AI)3d 353, 354-355 ['r D€pt 2009]),

the Fírst Dcpartnent held that where privacy interÊsts are implicated by thc type of inforu¡adon sought b
be redacted, the court must determiuc whethcr rclcase of sr¡ch info¡r¡¡tion falls wÍthin one oftbe specific

caregor¡es listed in Pt¡btic Officers Law $ S9 (2Xb) arid, if not, whether there is nevertheless any

un\¡varant€d invasiou of privacy "'by balauotng thc þrivacy intercsts at stake agairut the public inærest in
' 
disctosurp of the information"' (quoting from Matter of New YorkTímes Co. v Clty of Neu York Fire
.Depî,,4 NY3d 477,485 t2005D. In the Nsw YorkTimes case, the Cor¡rt of Appeals hold thatsurviving

relativcs have an íntciast protectcd by FOIL in keeping privare the afiairs of thc dead ond that, Pursuant

to Public Officers Law $ 87(2Xb), the Fire Department was Eot requ¡red to rclcase tapcs and transuipts

of the 9l I calls made on Septembcr I 1, 2001 without redacting cert¿in idertiffíng information of the

callers thel was repeaæd by the 9l I opemtort.
Thus, Public Officcn Law g.S9(2)(b) plainly pcrmits an aþency to delete identi$ing dotails

f¡om rccords made available by it to the publis in. order to prevent an unwartanted invasion of personal

prÍvacy. In this rcspect, the Clty interviewed the Commrnists a¡ issue with the er(prËss commifment

ihat cach cxamination would reg¡sin aonñdential. Coutrary to Ha¡batkin's asscrtiorq therc is nothing

in tlrc record bcfore the court which even suggçSts that it was only to fi.rtber parochial conccrrui or

frr¡staæ subsequent attempts to learn about the process thät the City promised these individuals thøt

their n¿mes would remain confrdcntial, Notably, the petitionø has not claimed that thc rcspondenB'

promisc of confidentiality was in itself violative of the terms of any statute. Moreover, as alrcady
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digcussed, the Cþ bæ shown that disclosure of their iudividr¡al nam$ vvss of grave concern to tt¡e

these individuals. In Matter of &arola v Morgenthau (246 AD2d 417 [lst Dept l99E]), the First

Depanment held that statemcnis made by individuals alleged by petitioner to be "known informants"

were exempt from disclosure rurder Public Ofüccrslaw $ 8? (2Xb) sincc disclosure of suchdocuments

would, lnter aliø, be an unwarru¡tcd invasiou of thcir personal privacy.

. nhhouglHa¡batkin insisrs that her reasons forrequesting the identities is "completcly scholarly

and rcspectfrrl,;' revealing the identity of confidential informants would neverlheless constift¡te ûn

unvrarmnted invasion of privacy with respcct to ú€se confidential infonnurts (MaUer of Johnson v

New York Ctty Police Dàpt.,257 AD2d 343 [r Dept 19991; Mauer of Scarola v Morgentlau,246

ADZ| 417 [supra]l.In any event, \r'hatever lirnited scholarship interest the petitionor may have in

exposing ttli iOent¡ties of those who named na$es is clearly ounveighcd by the City's prgmls¡ of

"onfrCunìi"tity 
made to its cmployees and the potential embar¡assment to, and ha¡æsrnent of, at lcast

some of thcse ind¡v¡¿uals and thair families.
In light oftbe sensitivenatu¡e oftheinformation, fheminimalbrudenthatcompliancewilhthe

rcspondents; offer ptaces on rhe petitioner and the total absc¡rce of evidence tlrat the rcspondents

fabricated concem ior employee confidentiality ouly to frr¡strate the PetÍtionçr in the conduot of her

scholcship, the çourt is persuâAea Uat the rerpondents' have propcrly refused petitioner acccss to the

u¡¡edactcd files unless she agrees not to publish the.namcs of iudividr¡¿ls identified in the records'

Finally, conüary to th" p"t¡tioner's suggestion, ttre agc of thc records involvcd does not

ma¡datc discior,uç. In Marrcr ol B"tlamy v New York Ctry Poltce Dept (59 aD3ri at 353), the Fint
Department held th¿t althougü the agc of the infom¡ation sougbt could be relevant to the inquiry as to

whäther the exemptions undõr Public Offrccrs Law $ 87(2) were applÍc¿blc, age alone was irxuffcicnt

to hold the exemptiora inapplicable.
Accordingly, the petition is hereby denied and the proceeding dismissed.

Tbe Clerk Shsll Enter Judgment Hercin

Dated.:3llVl0
MARYLIN G. DIAMOND, J..Í.C.

check one: [xl FINAL DÍSPOSITION [ | NON-FINAL DISPOSTrION

Fl L,g¿

"*ä::: E**
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No#t04933/2009

PLEASE TAKE NOTICE lhal I Iudgment of
wh¡ch the within is a æpy, ws duly entered in the.office
of tüc Clert of New YorÌ Supttmc Court on the I tÛ day

ofMarch 2010.

MICHAEL A. CAßIX)ZO
Cuporøtion Cowsel
Auorneytor D{enduts
100 ChwchSrreet Ræn 2-165
NsYorlcNwYork 10007
Tel: (212) 788-1 165

=--.---->
-,/-/á-
Thaddues Hackworth
Assislfr r Corpomtion Counsel

To: Michøel J- Grvsìel
Hiscock & Barclay

30 BemStæt
Næ York Ne* York I 2207

Cle¡k's Index

New York Supreme Court
County of New York

Matter of the Application of LIS.4 HARBATKIN,

Petitioner

-against-.

NEW YORK CITY DEPARTMENTOF
RECORDS AND INFORMATION SERVICES, et

al.
Respondents.

JUDGMENT A¡ID NOTICE OF ENTRY

MTCTTAEL A.,ART'OZO
Corporotion Couruel
Attomcy for R€spo¡¡d€nts

100 Chu¡ch Stee¡
NwYo¡k,N.Y. l0ü)7
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'. t :

Mazzarel}î, J'P., Friedman, Cattersont

5220 In re Lisa Harbatkin'
Pet i t ione r -APPel Ian t'

Manzanet-DanieIs' JJ

Index r-04933/09

. -agalnst-

New York City DepaEtment çf Records

ar¡d fnfôrmation Services, et af "
Re sPondent s-Re sPondent s'

Advance Publications, Inç'r AtM Media' L'L'C
Associated Press, Bloo¡nbetg News' GaLehouse

t,tedia, Inc . , The Hearst CorPorat ion'
ltre New York News Publishers AssocÌaLionr
Tn" ¡¡uw York Tfmes Company and Pen American

Center.
funici C'tiriae '

Greenberg Traulig, LLP, Albany (Michael J

appellant -

Grygiel of counsel'), for

Mlchael A. Ca¡dozo, Corporation Counsei' New York (Elizabech I'

Freedman of counsel), for respondents'

Miller Korzenik Sorruners LLP, New York (luat Mayt'al of counsel) ' for

amici cur.iae.

Order and judginent (one paper) ' Supreme court' New York counfy

(Marylin c. Diamond, J')' entered March 18' 2O1o' whích denied a

petition Prlrsuant to Lhe Freedom of Informat'ion Law (Public

officers Lav SS 84-90 | fot a judgment compelling respondent New

York CiEy Department of Records and Info¡rnatian to grant

unrestr.rctedacÇes$torecord'srelacedtotheBçardofEducarion's
..anLi_commun ist investigatlon, ., trnånirnousry af f irmÊdr withouL

?5
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costs

Respondents granted petitionet access to aÌI of the records in

its possessiçn regarding the Board of Education's multi-decade

..anti-com¡r.unist,, invesLigation, subject only to the condiEion thAt

she not publ:.sh the names appearing Ín the "restricted files"'

Pêtitioner filed the inõtanE PetiCronr seeXing unrestricted access

pursuant to the Freed.om of Information Law'

The trial court erred wiEh regard to lhe applicability of the

exernptìort from discloeure for "information of a personal nature

reported in confidence to an agency aqd not relevant t'o cl¡e

ordinary work of such agency" (Public Office¡s Law S 89LZ) tbl tvl) '

Construing the exemption narrowly \see lhatter of Johnson v New York

Po]^1ceDept.,2574D2d343,346t1999],lvdismjssed94NY2d791

l:-ggg]|,wefindthattranscriptsofintervíewsregardingCommunist

Part'ymerrrbership,wbichthe.IeadinterrogaÈorexplicitlyre¡ninded

schoolteacher-interviewees was sufficient basis for termination of

ernployment, cannot be fairly châracterj-zed as "not re'Ievant" to the

work of the Board of Education '

NeverLhelessr !Íe agree with che trial coutrc' s concLusion that

the privacy inLerests of the surviving subjects of the

inveytigation and their relatives (see Matter of New York Times Co'

vCityofN.Y.FireDept.,4NY3d4?7t2005j)outweighpetitioner'5
76
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interesc in being able ro publish the nanes of teachers contained

in the recc¡ds at issue.

PetitioneralsoarguesthattheRulesofCityofNewYork

Departmenu of Records and Information services (49 RCNY) S 3-02,

whÍch is specifically add¡essed eo st'andards fqr access to t'he

.,restricEed f il.es,, in the ant i -com¡nunrsc records, vic¡lates her

stëte and federar consti.uLionaf rights to free speech' !{e decline

to rule on Uhat claim. The caurt below ciecided the petition purely

on FOIL grounds. Therefore, any ruling on pebitioner's

constitutiona] claim would be merely advisory (see New York Pub'

ïtrterest Research Group v Carey, 42 NYzð' 521' 529-530 t19??l) '

Accordingly, the petition was properly denied'

THIS CONSTITUTES THE DECISION AND ORDER

OF TIIE SUPREME COURI, APPELLATE DIVTSION' F1RST DEPARTMENT'

ENTERED: l4AY 31' 2011

'17
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AT'IÏDAYIT OF SDRVICE ON ATIORNEY BY MAIL

STATE OF NEW YORK' CouNTY OF NEw YORK' ss:

The undersigned, being duly swor+ deposes and say :

That on ,n" ,Å--day of June, 2011 she served the annexed order and Notice of

' causing

bçìng the address wrtnil theÏtateGetotoreGsignated by hi-Tt::

to be depositeo a copy ärîu"-ru*", cnclosed in a irepaid 'vraPpfl 
in a post offrce box situated at

100 church Sueet in the Borough of rø¿nnaìä ö'iliil;io*' ttgorutlv maintaíned bv the

ð*"**t of the united st¿tes in sâid City'

NOLA FRANCIS

Sworntg before me this @ur'
o¡ Avn+ ,2011

ffi
ousnñèî in tte* Srxffi!*tt

Commission Êrqifieg --t'c'

ITAIIvIAYTAL
iøil,wn roxzs¡uK SoMMERS LLP

Aftornevs for Amici Curiae

4StMuii*" Avenue, Suite I l2D-5702

NewYorlcNewYork 10022

Qrz)752-92s0
imavtql@'nlçslex'com

MþhactJ. Grygiel
GREENBERG TRAURIG LLP

Attomoys for Petitioner-Appellant

54 State Streeq 6t Floor

AlbanY, New York 12207

(s18) 6S9-1400

yrygielm@gtlaw.com



PLßASE TAKB NO/IICE that an Orde¡' of which

flre within ie a copy, uat Auty 
"nrerca 

in thc o{frce of the

äîJü ilõp"lîåt" pi"¡t¡"i of th€ supr€me cour in and

ä;,i;'ilJiï¿i"iol oepartment on the 31r dav of Mav'

201l.

MTCTIAEL A. CARDOZO
CorPoration Counsel

Ã#*uy for Respondents-Respondeuts

100 Church Street

New York, New York i0007

Tel: Q12)'1E8-lÛ26

By:

efreedua@Iaw'rryc'gat

To: MichaelJ' Grygiel¡v' 
äÀeñssRc rRnuRtc u¡'P

Ãöt;;tt for Petilioner-APPellant

54 StåtÊ Streeq 6rì Floor

ÀhunY,New \orkl220'l
(5 I 8) 6S9'1 4oo

grysicln@&!lãt+''con

ITA] MAYTAL
i'riliîä köRzENiK SoMMERS LLP

nuo*"Yt fot Arnici Curiaø

¿ià-iüáä¡to" Aveßue' sui-r9-1 170's702

t'¡"w YotL, New York 10Û22

(212)',î52'9200
imavtat(Ð'mllale+com

gli-6*ft l. Freedma¡

nt*itO* C"tPoration Counsel

ffisupremecourt----.
APPBLLATB r]ivlsloÑ 

' 
rtnsr DEPAryMEÌ'n

ilãsa Harbatkin, petitioner-Appellanf
.against-

New York City Departmentof Records and fnformation

Services, el aì',
ResP ondents'ResP ondents'

Advancc Publìcations' irlc'' A'LM 
^ 

Mldiar L'L'C''

Associated Press, Bloomúuti Nt*t' Gateh99sl Media'

iä;d; 1'*;; .r*'¿'ft_i"",iîî-I"å"}'"i;
Publishers Assoctatton,

and Pen Americ¿n Center' 
Amici Curiae.

DaËed: June 10' 2011

Aonellate Division Order
'aad Notlce of Entry

Dt¿andtiñelyserl,iceoJacop¿ofthewithlnorde¡and
íuit rå' 

"t 

-o 

^,, 
i ¡ hetebt adm í tt ed'

NewYorLN'Y, """"""" '""""""""''201l'..kq

MICHÁELA.URÐOZO

îi::::;:';;F:#;!,,*.Responde,,ls
100 ClrurchStrcet
New Yorlç N'Y' 1t007

\o



PLßASE TAKE NOTICE that an Order' of u'hicb

tlre within is a copy, *tt ¿ulv cntercd in the offioe of the

äi"iîiäi"oìp.riåæ pvltl"í of the sup'r€üe cour in and

#il'ñ iîrkcia! nepartment on thó 3ir dav of Mav'

2011.

MTCIIAEL A. CAßDOZO
CorPoration Counsel

Ã6*"y for Respondents-Respondeuts

100 Church Srea
Ñew York, New York 10007

Tøl: Q12) ?88-1026

By:

efreedma@Iaw'nyr''gol'

To: MichaelJ' GrYgiel

äÀfs¡¡esRc rmuRtc t'l'P
Ãi*n"yt for Petitioner-Appellant

s¿ søi Skee! 6tì Floor

AlbanY,New \ork12201
(5 I S) 689'1 400

gr.wiclm@glaw'con

NAI MAYTAL
iliötgä rt'oRzENIK SoMMERS LLP

Áio*"Yt for Arnici Curiao

ül-i'rí¿¡.on Avenue' sultg-l 170'57 02

t'luw Yott' New York 10022

Q12\7s2'928t
ittt øv ¡ a l(Ð'mÌ¡¡, I q^ co m

FjtzøÉet¡i. Freedrna¡

nt-itt"* CorPoration Counsel

ffisupremecourl-- --.
APPELIJATE õiVISTON : TìRST DEPARTMENT

iffia Harbatkin' 
Petitioner-Appellan!

,against-

New York Ciry Departmentof Records and lnformation

Services, el al.,
ResPondents'ResPo ndents'

Advancc PubiicaÜons, inc'' ALM 
^ 

Mldiat L'L'C"

Associated Press, Bioomt"'j Nttn"' Gatehouse Media'

ffi ;rË i"*J *n'#'ffi"i"*iîî,ä"å"}'"i;
Publishers Assoctattort,

and Pen Americ¿n Cer¡ter' 
Âmici Curiae.

Datad: June 10, 2011

Apueflate Division Order
^ 
äo'd Notice of EntrY

f}u¿andtimelyser.viceofacop¿oftheuithìnorderand
íuTirï r¡lrt,; is herebY admitted'

New Yorh N.f' "" "" ''" ' - - ''OI";,.

MICHÁßLA. CAßÐOZO

Îä:::;::;; i:#:L * - Re s p o n d en s

100 ClrurchStrcet
st^,o rnrk N.Y. 10007

\o


