
COURT OF APPEALS
STATE OF NEW YORK

In t.he Mat.ter of the Applicat.ion of :

LrsA HARBATKTN' 
pet.itioner-Apperlant,

For a Judgment Pursuant to Article 78 of the
N,Y. Civit Practice Law & Rules,

-against.-
NEW YORK CTTY DEPARTMENT OF RECORDS AI{D
INFORMATION SERVICES; BRIAN G. ANDERSSON, in
his official capacity as Commissioner of the
New York City Department of Records and
Information Services; KENNETH R. COBB, in
his official capacity as Assistant
Commissioner and Records Access Officer, New
York City Department, of Records and
Information Services; and EILEEN M.
FLANNELLY, in her official capacity as
Deputy Commissioner and FOIL Appeal Officer,
New York Cit.y Department of Records and
Information Services,

Respondents -RespondenLs .

AEF'IR}A,TION IN OPPOSITION

MÏCHAEL A. CARDOZO,
Corporation Counsel of the

City of New York t
At.torney f or Respondentss,
100 Church Street.,
New York, New York L0007
(212) 788-L026 or 1-0ss
efreedma@law. nyc . gov

LEONARD KOERNER,
I"ÍARTLYN RICHTER,
ELIZABETH T. FREEDMAN,

Of CounseL.

July 22, 2ÙtL

REPRODUCED ON RECTCI,ED PÀPER



COURT OF APPEAL

------ x::Ï:::::T::::
In the Matter of the Application of:

A¡'FIRMATION INLrsA HARBATKTN, opposrrroN To MorroN
Petitioner-Appellant, FOR LEjA\IE TO APPEjA¡

For a ,Judgment Pursuant to Article 7g
of the N.Y. Civil Practice Law & Rules, New york County

-against-
NEW YORK CITY DEPARTMENT OF RECORDS AND
ïNFORMATTON SERVICES; BRIAN G.
ANDERSSON, in his officiat capacity as
Commissioner of the New york City
Department of Records and Information
Services; KEITtrNETH R. COBB, in his
official capacity as Assistant
Commissi-oner and Records Access
Officer, New York City Department of
Records and Information Services; and
EILEEN M. FLANNELLY. in her official
capacity as Deputy Commissioner and
FOIIJ Appeal Officer,. New York City
Department of Records and fnformation
Services,

Index No. t04933/09

Respondent s - Respondent s .

--, -- x

ELIZABETH I. EREEDI{AI{, ârr aÈtorney admitted to
practice law before the courts of t.his state, affirms pursuanË

to CPLR 2L06, the following staLements to be Lrue under penalty

of perjury:

1. I am an attorney in the Appeals Division in the

office of Michael A. cardozo, corporation counsel of the city of

New York, and am handling this appeal on beharf of the

respondents New York City Department of Records and Informat.ion



Services et aL ("Department of Records" or "respondents,') I

respectfully submit this affirmation in oppositíon to

petitioners' motion, returnable in this Court. on ,JuIy 25, 2O]-L,

seeking leave to appeal from a decision and order of the

Appellate Division, First, Department entered May 31, ZOL]- The

Appellate Ðivision unanimousry affirmed an order and judgmenL of

the New York county supreme court (Diamond, J. ) entered March

18, 201-0, which denied and dismissed petitioner,s CPLR Article

78 petition pursuant to the Freedom of Information Law ("FOIL,,),

in which she seeks unrestricted access to files held by the

Department of Records, relating to the New york City Board of

Education' s "anti-Communist investigation.,,

2. The background facts will- be briefly summarized

herein, and this Court is respectfully referred to the

respondent.s' brief filed in the Appellate Division, FirsL

Department, a copy of which is being submitted herewith, for a

futl and complete statement of the relevant facts and

proceedings in this case

The FOIL Request, Decision and Appeal 
,

I3. Prior to petitioner'é written FOIL request,

petitioner was given access to numerous records regarding the

New York City Board of Education's anti-Communist investÍgations



(R192).1 Access to these documents was provided to petitj-oner on

an unrestricted basis, with the exception of certain folders in

Series 591. Altogether, petitioner was granted access to

approximately 50,000 pages of material-s reLated to the Board of

Education's anti-Communist ínvestígations prior t.o making her

FOIL request (R192).

4. By letter dated October I7 , 2008, petitioner

requested from the New York City Department of Records and

ïnformation services, pursuant to ForL, access to approximately

140,000 pages of restricted documents (R16-19, RlB0-81, R192-

e3).

5. By letter dated November 6, 2008, petitioner was

granted access to the requested records subject. to certain

restrictions, to protect the privacy of the individuals named in

certain files (R33, R193). Specifically, pursuant, to Section 3-

02 of the Rules & Regulations of the City of New York,

researchers may access the fil-es in the ,,restricted,, series upon

certifying t.hat t,hey will neither record nor use any names or

personally identifiable material- obtained from such files (nOe-

69, R193) .

1 Numbers in parentheses preceded by the
pages in the Record on Appeal filed in the
FirsL Department.

letter *R' refer to
Appellat.e Division,



6 - By let.ter dated November 26, 2OOB, petitioner, by

counsel, appeared the Department of Records, decision (R192-g3,

R193 ) . Ttrereaf ter, by l-etter dated December g , 2OOg , the

Department of Records FOIL Appeal Officer affirmed the November

6, 2008 decision, and granted unredacted access to pet.itioner to

Lhe restricted files, provided that petitioner agree not to

publish the names of individuals identified in those files, and

agree to the other requirement.s concerning quotation and

indemnification Iisted in Form MA-10j-D (R¡¿-:5, R70, Rl94).

7 . By letter dat.ed June 15, 2OOg, the Department. of

Records again offered petitioner unredacted access to the

requested fil-es, but eliminated the reguirements concerning

guotation and indemnification, leaving as the only requirement

for access peLitioner's agreement not to record, copy,

dissemj-nate or publish in any form any names or ot.her

identifying personal information obtained from the restricted

materials. As an alternative, respondents also offered to

pet.itioner the standard option ut.ilized pursuant to ForL for

records containing some information that is protected by the

personal privacy exempt.ion. Petitioner may obtain copies of the

records, with the personally identifying j-nformation concerning

individuars discussed in these doeuments redacted, to protect

the personal privacy of those individuals and, if deceased, the

personal privacy of their surviving relatives. Respondent.s also



indicated that the standard copying fee of 25ë per page would

apply to this option. Since t.here is at present no set of

redacted records available, the unredacted records would have to

be copied and then redacted if petitioner chose this option

(R202, R205-07).

The $anti-Comnunist" Records Series

8. In approximately 2003, as part. of a

reorganization of Teachers College Library, these Board of

Education records in the "anti-Communist" series were

transferred to the New York City Municipal Archives (R195). The

Department of Records, through its Municipal ArchJ-ves, preserves

and makes available for research these hist.orical records of the

New York City Board of Education ("the Board") (R195).

9. This collection of records includes several

records series (including nos. 590, 591, 593, 594,595, 596 and

597), some restricted and some open, that pertain to the "anti-

Communist" activities of the Board of Education from the 1930s

through the 1960s (R195). The restrÍcted records contain

personal and confidential information relating to teachers and

other school- personnel who were investigated and/or questioned.

by the Board for alleged support of, or association with, the

Communist Party (R195) .

l-0. The individuals who are the subject of these

files have a privacy right regarding information of a personal



nature contained in the files, which includes a privacy right

regarding the fact that the subject. case file exists (R195).

This is so not only because of the sensitive nature of the

informat.ion contained within, and surrounding the crealion of,

t.he files, buL also because apparently aII of t.he information in

the restricted series was provided under promises of strict.

confidentiality (R196). The records Lhemselves indicate t.hat

the individuals províding the information contained within t.he

records were given a promise of confidentiality, and were

assured that their words would be kept secreL and confidential

(R196). This promíse of strict confidentiality $¡as part of the

procedure routj-neIy utilized in these interviews, including the

rTanuary 13, 1-956 int,erview of petitioner' s mother, Margaret

Harbatkin (R78-99, R196-98, R211, F-2t4, F.2L9, R223-24).

Ll-. In fact, in a review of 23 interwiews selected at

random from the approximately 1, l-00 of such interviews in the

requested restricted record.s, such a promise of confidentiality

was present in all of them (Rl-98).

A2. Moreover, índividuals who were asked about.

Communist. Party membership, among other things, were noL only

concerned about. their own privacy, but al-so that of their family

members. They were likewise promised total confidentiality

(Rl-98-99, R255-57). The information supplied by these



individuals forms the content of much of t.he material in t.he

"rest.ricted f Íles,, (R1gg) .

The "anti-Cor¡nunist" Records Privacy Procedures

13. Following t.he transfer of the records from t.he

Teachers College Library t.o the Municipal Archives in or about

2003, t.he Department of Records undertook the major task of

organizing the files and developing invent,ories and access t,ools

(R201-) . Petitioner made the first. inguiry about access t.o the

anticommunist investigation files since the transfer of the

files from the Teachers College Library (R201). At t,hat time,

the Municipal Archives began to formally establish it.s access

procedures, which were subst,antially comparable to those t.hat.

had been used at Teachers College Library, in accordance wit,h

the New York County Supreme CourL's decision in Círino v. Board

of Education of the City of New York, N.Y.L.,J., JuIy 10, 1980,

No. OOLLLT /80 (Sup. CL. , N.Y. County 1980) (R201) .

L4. Specif ically, access Lo and use of t.he Board's

"anti-Communist" Case Files Ís governed by TiLle 49, Sectíon 3-

02 of the Rules & Regulations of the City of New York ("RCNY")

(R68-69, R201). PursuanL to these procedures, researchers who

request access to a specific file for the purpose of researching

the views or activit,ies of a person named in that file must

obtain permission for such access from the subject, individual

and from the named individual, as applicable (R201). If t.he



subject or named individual is deceased or unable to give or

deny permission, such permission must be obt.ained from the

individual's legal heirs or custodians (R201) .

15. When a researcher, such as petitioner, is engaged

in general research not Ij-mited to a particular individual or

individuals, the researcher may gain access to files in the

rest,rict.ed series either by obtaining copies of the records that

have personally identifying details redacted, or upon certifying

t.hat. t.he researcher will neit,her record nor use any names or

personally identifying mat.erial- obtained from such files (R201) .

The regulations exempt from these rest.rictions publíshed

materials, and maLerials created for general distribution

(P.202], .

l-6. Thus, the only requirement for access to these

rest.ricted files is that petitioner agree not to record, copy,

disseminate or publish in any form any names or other

ident.ifying personal information obtained from such restricted

materials (R202, R207) . The relevant form, IvIA-l-olD, has been

revised to reflect this modification, and has been in use sÍnce

.Tuly 20Og, f or all persons seekíng access to t.he unredacted

records (R313, R317).

L7 . Disclosure of t,he names of indviduals, or

personally ident.ifiable material obtained from these files,

without restriction as to the publication of this information,



wou1d constitute an unwarranted invasion of the personal privacy

of such individuals, and such discl-osure is accordingly not

required under FOTL, as the Courts below correctly determined

(P'202-03).

CPLR Article 78 Proceeding

1-8. On or about April 6, 2OO9 petitioner commenced

this CPLR Article 78 proceedíng, challenging the determination

of the Department. of Records, and seeking an order: (1)

overruling the determinations made on November 6, 20OB and

December 9, 2008 by the Department of Records in response Lo

petitíoner's FOIL request ì (2) declaring Section 3-02, Title 49

of the Rules of the City of New York and the accompanying Form

MA-1-0lD unconstitutional and unenforceable; (3) directing and

ordering respondents to furnísh petitíoner with immediate access

to unredacted copies of Èhe information and records specified in

petitioner's FOIL reguests; and (4) awarding peEitioner costs,

disbursements, and attorneys' fees (R9-32).

19. Following respondents' of f er in their .June 15,

2oO9 letter, to allow petit.ioner access to the unredacted

records subject only to her agreement not to publish the names

or identifying details of the individual-s mentioned in the

records, and eliminating the requirements concerning quotation

and indemnification, respondenEs filed a verified answer to the

petition on or about .June a6, 2009, averring that the FOIL



Appea1 Officer's determination was in all respects 1egal,

proper, reasonable, and in conformity with all applicable raws

and regulat.ions, and was neither arbitrary nor capricious.

New York County Supreme Court, Order.and ,Judgrment

20. By order and judgment filed March 18, 2Oj_0, the

supreme court, New York county (Diamond, J.) denied petitioner,s

Article 78 pet,ition and dismissed the proceeding (R5-7). The

Court reject.ed petitioner,s arguments, ruling, inter alia, that

FOTL, Public Officers Law S 89 (2) (b) , permits an agency to

delet.e identifying details from records in order t.o prevent an

unwarranted invasion of personal privacy; the cíty conducted

these "anti-Communist" interviews with the express commj-tment to

each person interviewed that. each interview would remain

confidential; the promises of confidentiatity themselves did not.

violate any raw,' disclosure of individual- names was of grave

concern to these individuars; revealÍng the identity of the

confidential informants would constitute an unwarrant,ed invasion

of privacy with respect to these confidentiar informants,- and

the age of t.he records involved does not mandate disclosure.

The Supreme Court ruled as follows:

ïn any evenL, whaLever limited
scholarship interest the petitioner may have
in exposing the identities of those who
named names is clearty outweighed by the
City's promise of confidentiality made to
its employees and the potential
embarrassment to, and harassment. of, at

10



least some of these individuals and their
famil-ies.

In light of the sensitive nature of the
information, the minimal burden that
compliance with the respondent.s, offer
places on the petitioner and the total
absence or evidence that the respondents
fabricated concern for employee
confidentiality only to frustrate the
petitioner in the conduct of her
scholarship, the court. is persuaded that the
respondents have properly refused petitioner
access to t.he unredacted f iles unless she
agrees not to publish the names of
individuals identified in the records. 

.

A copy of the New York County Supreme Court,s order and judgmenL

is annexed to petitioner's motion for leave to appeal as Exhibit
rr1rr 

.

Appel-late Division, First Depart¡nent, Decision and Order

21-. By decision and order entered May 31, 20IL, the

AppeIlate Division, First Department unanimously affirmed the

Supreme Court's order and judgment, expressly agreeing with the

trial court.'s conclusion "t.hat the privacy interests of Çhe

surviving subjects of the investigation and their relatives (see

Matter of New York Times Co. v. City of N.Y. Fire Dept.., 4 Ny3d

477 [2005] ) outweigh petit,ioner's interest. in being able to

publish the names of teachers contained in the record.s at issue,,

(pec. and Order at 2-3). The Appellate Divísion further

declined to rule on petitioner's claim that the Rules of the

CiLy of New York DepartmenÈ of Records and Information Services,

49 RCNY S 3-02, which specifically addresses standards for

L1



access to the "resLricted files" in the anti-communist records,

violates her state and federal constitutional rights t.o free

speech. The Appellate Division opined that, as the Supreme Court

decided the Article 78 pet.ition sorery on ForL grounds, âry

ruling on peÈitioner's constitutionar claim would be merely

advisory. The court accordingry affirmed the deniar of the

Article 78 petition. A copy of the Appellate Division,s May 31_,

20rl decision and order is annexed to petitioner's motion for

leave to appeal as Exhibit \\2', 
.

Motion for Leave to Appea1

22. Petitioner now seeks l-eave to appeal to this

Court, arguing that leave to appeal as of right is warranted

under CPLR S 5601- (b) (1) , on the ground that it presenLs the

"purely const,itutional issue" of whether the City, s regulation

prohibiting the publicat.ion of names in the restricted anti-

Communist files violates petitioner's First Amendment rights

(Pet's Mot. at 13, 15-20). Petitioner al-ternatively argues that

Ieave to appeal should be grant.ed by permission'pursuant to CPLR

S 5602 (a) (1) (i) , to deLermine whether disclosure of the names of

teachers and informants is exempt under FOIL, as the Courts

below ru1ed, as an unwarranLed invasion of personal privacy, and

based on promises of confidentiality, pursuant to this Court, s

decision in New York Times Company v. City of New York Fire

Department, 4 N.y.3d 4'7'7 , 484 (2005) (pet. , s Mot. at. L3-15 , 20-

L2



28) . Petitioner argues that, the rulings herein impermissibly

extend this Court's holding in New York Times Company, regarding

privacy interests of survivíng relatives (pet.,s Mot. al 20-25).

23. Petitioner, however, has not appealed as of

right, and she does not present any reason for this Court t.o

grant leave to appeal. There is no subst.antial constitutíonal

issue directly involved, for any purported appeal as of right

under CPLR S 5601 (b) (1) . Nor are there any conflicts with

decisions of this Court, conLrary Lo petitioner's claím, or

among the Appellate Divisions, to warrant an appeal by

permission pursuant to CPLR S 5602 (a) (1) . Nor are t.here any

issues of Lrue f irst impression or of St.at.ewide signif icance

warranting review by t.his Court. Nor was t.here any lega1 error

in the lower Courts' determinat.ions under FOIL, that the names

of teachers and informants who gave information under a promise

of confidentiality are exempL from public disclosure under

FOIL's personal prívacy exemption.

No BaEis for Appeal Ês of Right

24. Petitioner .has not appealed as of right, âs she

has not filed a notice of appeal to t.his Court from the

Appellat.e Division's decision and order. In any event,

petitioner's constit.utional- argument, that 49 RCNY S 3-02 is

unconstit.utional, and violates her First Amendment rights,

provides no basis for an appeal, âs there is no substantial

13



constitutional issue directly involved, ês required by CPLR S

560l-(b) (1). Neit.her the Appellate Division, nor the New york

County Supreme Court, decided this proceedíng or¡ St.ate or

f ederal const,itut.ional grounds, not did t,hose Court.s even need

to reach the const.it.utional issues. Rather, the lower Courts

ruled against. pet.itioner solely on the basis of FOIL, New york

Public Officers Law SS 84 et s€9., and the stat.utory exemptíon

in that statute preventing an unwarranted invasion of personal

privacy. Thus, those Courts correctly decided this case as a

matter of statuùry construction of State Iaw, and there is no

subst.antial constitut.ional question directly involved, for this

Court to assume jurisdict.ion t.o review t.he issue in an appeal as

of right, even if petitioner had sought to pursue this appeal as

of right.

25. Petitioner's constitut.ional claim neverthel-ess

Iacks merit, and does not warrant. consideration by this Court.

Pet.itioner cites no cases holding that. it is unconstitut,ional

for the government to provide access to confidential informat.ion

on t.he condi-t.ion that the conf i-dential- information noL be

disseminated or published. Exemptions to discl-osure of

government documents, such as t.hose at issue here, have

consistently been upheld under the Constitut,ion. "There is no

discernible basis for a const.itutional duty to disclose, or for

standards governing disclosure of or access to information."

14



Houchins v. KQED, Inc., 438 U.S. 'J-, L4 (1978) In considering

t.he question of whether t.he news media had a constitutional

right of access to a county jail for publication and

broadcasting, the Unit.ed States Supreme Court reit,erat,ed that

" [t] here is no constitutional right. to have access t,o particular

government informat.ion, " and that the First Amendment does not.

mandate "a ríght of access to governmenL information or sources

of information within the government's control." Id. at L4, 1-5.

The Supreme Court reached the same conclusion ín rejecting a

facial challenge to a California staLe statute limiting access

t.o information about, persons who had been arresLed. See Los

Angeles Police Ðepartment v. United Reporting Publishing

Corporation, 528 U.S. 32, 40 (1999) (statute was noL facially

invalid based on governmental denial of access to information in

government's possession; even the tot.al nondisclosure of

arrest,ee information would not violate the First Amendment); see

also Whalen v. Roe, 429 U.S. 589, 605 (L977) (recognizing

privacy concerns regarding regulaLions requiring physicians to

reporL the identity of persons receiving certain prescription

drugs, while upholding the regulatory scheme that protected

those interest.s,' and applauding New York's statutory scheme, and

its Ímplementing administrative procedures, as evincing a proper

concern with and proLect,ion of t.he individual's privacy

interests) .

L5



26. In the case at, bar, the st,at.ut.ory exemptions

under FOIL, and the implemenLing regulaLions and procedures,

likewise establish the government's proper concern with, and

prot.ection of , individual privacy interest.s in issue here.

These cases establish that there is no constit.utional right, to

access or disclosure of government information. There \^¡as no

substantial- constitutional issue for the lower Courts to reach,

and there is st,ill no subst.antial constitutional issue for this

Court to resolve.

No Basis to Grant Leave to Appeal

27. Nor does petitioner present any basis for t.hís

Court to grant leave to appeal, âs she has noL identifj-ed any

error or misapprehension of law or fact in t.he Appellate

Division's ruling affirming the Supreme Court's determination,

which upheld the Department. of Records' decision to condition

access to t.he rest.ricted f iles on maintaining t.he

conf ident.iality of names and ident,ifying ínformation contained

therein. As t.he lower Courts properly ruled, disclosure of the

names of the individuals, or personally identifying material

obtained from these fi1es, without restriction as to the

publication of this inf'ormation, would constiLute an unwarranted

ínvasion of the personal privacy of such individuals, in

violation of Public Officers Law SS 87 (2) and 89 (2) .

t6



Accordingly, such disclosure is not required under FOfL, and

petítioner' s application was properly denied.

28. As the Appellate Ðivision held, relying on this

Court's ruling in New York Times Company v. City of New York

Fire Department, 4 N.Y.3d 477 (2005), the privacy interests of

the survivors and their relatives outweigh petitioner's interest

in being able to publish the names of the people referenced in

the records. As the Supreme Court tikewise opined, petitioner,s

int.erest. in publicly disclosing those who ',named names,, is

outweighed by the City's express promise of confident.iality, and

the potential- embarrassment to and harassment. of those

individuals and t.heir relatives. See Pub. Off . Law SS 87(2) (b) ,

89(2) (b) ; see al-so New York State Unit.ed Teachers v. Brighter

Choice Charter SchooJ, l-5 N.Y.3d 560, 564 (2010) (denying

disclosure under FOIL of the names of teachers employed by the

Charter Schools under pub. off. Law 89 (2) (b) (iii) , s privacy

exemption, noting that "ordering disclosure of t.he names would

do nothing to further the policies of FOIL ."').

29. In New York Times Company, the New York City Fire

Department denied public access to unredacted recordings of 91-1

emergency service cal1s made by individuals who were kilIed in

the terrorist attacks occurring on September 11, 2001, âs well

as survivors of the attacks who made 9l-1 calls. This Court

found that a privacy right exists "in the feelings and

l7



experience of peopte no longer living.,, rd., 4 N.y.3d at 4g4.

This Court observed.:

Almost everyone, surely, wants to keep
from public view some aspects not only of
his or her owrl 1ife, buL of the lives of
loved ones who have died. It is normal to
be appalled if intimate moments in the life
of one's deceased chi1d, wife, husband or
other close relative become publícly known,
and an object of idle curiosity or a source
of tit.illation. The desj_re to preserve the
dignity of human existence even when Iife
has passed is the sort of interest to which
legal protection is given und.er the name of
privacy. We thus hold that surviving
relatives have an interest protected by FOIL
in keeping private the affairs of the dead.

Id. at 484-85. This Court therefore d.ecided that. the caLlers,
words in those records could be redacted to protect t.heir
privacy interests. Jd. at 486-8'7. The court thus made

important rulings concerning the right of privacy und.er New york

Iaw, including, for the first time. a right of privacy that
survives the death of an individual and vests in the decedent,s

surviving relatives. subsequently, the Appellate Division,
First Department further clarified this ruling, to include
redaction of not only t.he words of the carlers themselves, but
also redaction of t.he words of the 9L1- operators which repeated
the callers' words or which stated personally identifying
information concerning the callers. New york Times company v.
city of New York Fire Department, 39 A.D.3d 41-4, 4!5, (tst
Dept., 2007 ) (R260).

18



30. It is quit.e underslandable that some of the

persons Ínterviewed, or their surviving relat.ives, would be

distressed by public dj-sclosure that t.hey r¡rere members of the

communist Party, at a t.ime when ,Joseph stal-in 1ed the soviet

union. rn hindsíght, some persons might. belíeve that such

membership showed a lack of judgment and/or naivet.é. Even more

readily apparent is t.he great concern that. many subject.s or

t.heir surviving reratives would have if the subj ect ..named

names" during the course of the intervíew, as many did. one has

only to note t,he controversy that f ol-rowed such werl-known

figures as Elia Kazan and Jerome Robbins until their deat.hs, for

their similar actions, to understand the agony t.hat. t,he public

release of such informat.ion could cause the subjects or their

surviving relatíves, and possÍbly resul-t in much unwanted and

unwelcome harassment. and negative publicity. Finally, for t.he

subjects who lied t.o their families about. their involvement., it

is readily apparent that, ít would be extremely painful for many

of these subjects and their famil-ies, or their surviving

relatives if the subject is deceased, lf their l-ies were

publicly exposed, or if family members or survivj-ng relatj_ves

first learned of t.he subject's involvement through publication

of that. involvement. rn summary, it wourd be an unwarranted

invasion of the personal privacy of the subject.s named in these

records, and if deceased their surviving relatives, to publicly

19



disclose their names and identifying information, as t.he courts

below properly held.

31-. In addit.ion, it is signif icant that the persons

int.erviewed were given explicit promises of confidentiality. rn

New York Times company, in addition t.o the 911 carls, thís court

also considered whet.her "oral hisLories, " consisting of

subsequent interviews with Fire DepartmenL personner who were

present at Ground zero on september ar, 2oo!, were exempt trom

dj-sclosure under the personar privacy exemption of pub. off. Law

S 89(2). Id., 4 N.Y.3d at. 488-90. Ultimately, this Court found

that the oral histories were disclosable under ForL, relying

heavily on the fact that "the record did not refrect, that any

interviewee rÁras given a promise of conf ident.iality or 1ed to

believe that his or her words would be kept secret.,, Id. at

489.

32 . Here, the record establishes that t.he

individuars who were interviewed in the Board's "anti--communisL,,

activities were promised confidentiality as a maLLer of course,

not only regarding the fact that t.hey had been interviewed but

as to the information, including but not limited to the names of

other individuals, that they were providing. The record

reflects that t.he individuals interviewed were offered many

specific assurances of confidentiality (RgO, R211, R2!4, R219) .

There is no guestion here that the individuals cal-ted to be
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interviewed were "Ied to believe that his or her words wouLd be

kept secreL." see New yo@, + N.y.3d at 4gg.

This promise of confídentiality, notably missing in New york

Times company, is another reason supporting the rower courts,

concrusions that the redaction of personally identifying
information is justified and proper under ForL here, âs it was

in Cirino.

33 - All that FOIL requires is access to these records

wit.h the individuars, identifying details redacted to preserve

personal privacy. The Department of Records has offered
petitioner an alternative form of access, to provide the maximum

disclosure consistent with FOIL and the Department of Records,

utmost efforts to provide unusually open access to historical

government records. The Department of Records has offered

petitioner unfettered access to t,he compleÈe, unredacted set of

records, incruding all of the restricted fil_es, subject only to

her agreement not to publish the identities of the privat.e

individuals contained within them (R317).

34- Petitioner does not, and cannot, offer a singre

reason why the public's int.erest would be served. only through

the publication of the identities of the specific teachers who

were suspect.ed or admitted communists party members or

sympathi zets and t,hose who act.ed as inf ormants (i . e . , ..named.

names" ) during a time of natj-onar crisis. This is especialty
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true when considering the context of these investigations.

Names were likely often provided based on surmise, rumor,

specul-ation and conjecture. rt can be assumed that the names

provided in the context of such allegations were sometj-mes, if

not often, unt.rue, and that the person suspected or identified

was never a member of the communist party. rn this sense, it is

continued confidentiality, and not disclosure of the names, that

serves the public, s int.erest.

35. The Department of Records has already offered

pet.itioner access to the records in redacted form, and has

moreover remarkably offered petitioner full access to the case

fil-es, in exchange for pet.it.ioner,s promise not to publish the

identities of the individuals named within them. The Department.

of Records has thus made every effort to provide disclosure to

the maxj-mum extent possíble, while respecting the privacy rights

of the individuals referenced in the materials. pet.itioner, s

challenge to this determination is without basis, and was

properly rejected by the lower Court.s.

36 - The redacted interview transcripts in thís record

demonstrate that the redact.ions at issue do not conceal the

government's procedures and methods. The words of the

government representatives are not, redacted, except and only to

the extent these representat.ives repeat identifying ínformation

(R315) . Nor are the words of the persons being int.erviewed
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redacted, again except for any identifying information.

Significantly, the parties here have used the redacted interview

transcripts to show the reasons t.he subj ect.s j oined the

communist Party, and the subjects' feelings about being

interviewed and providing information to the interviewer. The

only information that is being protect,ed by the disputed

redactions is t,he ident,ities of persons who were the subjects of

these investigations, vrhom petitioner presumably considers were

victimized by these investigations (ngfS-l_6) .

37 - Even, arguendo, if petit.ioner were able to

articulate some public interest that would be served as a basis

for the release of these names, Lhe barancing test would stilr

apply, and remain heavily weighted toward protecting the privacy

interests of these countless individuals. Pet,itioner's failure

to articulate any cognizable reason for her need to publish the

names of these individuals only adds to the likelihood that such

inf ormation is intended to be used as ..an obj ect of idLe

curiosJ-ty or source of titíIlat,ion,,, see New york Times

Company, 4 N. Y. 3d at 485 , rat.her than in support of some

identifiable public objective. And even if petitioner,s use of

the ínformation were completely scholarly and respectful, in

this agê of the Int.ernet and widespread computerized access to

information, there is no control of the treatmenL of, or
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limiting the use of, information once it is ín the public

domai-n.

38. As the courts berow concluded, the Department of

Records has a reasonable basis in 
. 
l_aw for its restriction

pursuant to ForL's personal privacy exemption. Respondents have

offered a good-faith basis for the redaction and/or restriction
on publication of t,he names and identifying detail-s of the

individuals found in the record.s. To pubricry reveal the

identifying information concerning the persons who are the

subjects of the documents, without their consent or the consent

of their surviving relatives, would forseeably be painfur and

possíbly humiliating for many of these persons and their

famiries, and could potentially subject them to harassment and

public embarrassment. Publ-ication of these names wourd

constitute an unwarranted invasion of personar privacy, and

Lherefore disclosure of the names and/or other identifying

ínformation is not required und.er ForL, public officers Law

SS 87 (2) (b) and 89 (2) (b) . The prívacy inreresrs of r.he

surviving subjects of the investigation and theír relatives

out,weigh petitioner's interest in being able to pubricize the

names and identífying information of the individuaLs named in

the records, as the Appellate Division correctly ruled.

39. In sum, petitioner has not identified any error

or misapprehension of law or fact. Nor has she identified any
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substantíaI Constitutional issue directly involved, to be

granted an appeal as of right; nor any novel legal issue of

Statewíde significance, nor any conflict with existing statutory

or decisional Iaw, to warrant review by this Court. There are

no Constitutional, novel, or legal issues of Statewide

importance, nor any conflicts whatsoever among decisions of the

Appellate Divisions or of this Court, regarding the application

of the FOIL personal privacy exemptíon to the requested

disclosure at issue here.

WHEREFORE, for the reasons set forth above, and in the

respond.ents' brief filed in the Appellate Division, First

Department, petitioner's motion for leave to appeal to this

Court should be denied in its entirety, wíth costs.

Dated: New York, New York
Ju1-y 22, 20IL
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